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[1] In July 2013, the Council of the County of Prince Edward (“County”) adopted By-
law No. 3286-2013 (“By-law”), a by-law to designate the Picton Main Street Heritage
Conservation District (“HCD”) and adopt the Picton Main Street Heritage Conservation
District Plan (“HCD Plan”).

[2] Paul Adamthwaite (“Appellant”), on behalf of The Naval Marine Archive: The
Canadian Collection, and Betty Ann Anderson (“Appellant”) on behalf of The Canadian
Society of Marine Atrtists, jointly, appealed that decision. The Appellants are the
owners of the building known as “The Victory”, and located at 205 Main Street. The

Victory is located within the approved proposed HCD.

PRELIMINARY MATTER - REQUEST FOR AN ADJOURNMENT

[3] On June 11, 2014, the Appellants contacted the Ontario Municipal Board
(“OMB”) seeking an adjournment of the scheduled June 17, 2014 hearing of the appeal.
Via responding email on the same date, the Board’s Case Coordinator advised the
Appellants of the following:

“As noted to you on the phone, you will have to seek consent from all parties

involved in order for the Board to consider your request”.

[4] In the morning of June 12, 2014, counsel for the County (Wayne Fairbrother)
confirmed that the County was not prepared to consent to an adjournment.

[5] In accordance with established protocols, the request was referred to the acting
Duty Vice (“DV”) who determined that in accordance with the OMB Rules of Practice
and Procedure (“the Rules”) the adjournment request could not be approved
administratively in view of the Municipality’s objection. At the suggestion of the DV, a
telephone conference call (“TCC”) was convened with the parties and the assigned
Member in advance of the hearing date. The purpose of the TCC was to allow the
presiding Member to make a determination with respect to the adjournment request
and/or provide direction otherwise.
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[6] The TCC took place on Friday, June 13, 2014. The notice of Appointment for
Hearing (“AFH”) by Teleconference (issued on June 12, 2014) indicated that Wayne
Fairbrother, Paul Adamthwaite and Betty Ann Anderson would be participating in the
TCC. A copy of the Rules pertaining to Adjournments (Rules 61 to 65) was provided
with both the original AFH notice (issued February 2014) and the current AFH by TCC

notice.

[7] In the interest of procedural fairness, and as the Appellants had not prepared or
served motion materials, the Board determined that the matter of an adjournment could
not be dealt with during the TCC proceeding, and so advised the parties at the onset of
the TCC. The Rules respecting adjournments (Rules 61 to 65) are as follows:

ADJOURNMENTS

61. Hearing Dates Fixed Hearing events will take place on the date set unless the Board agrees to an

adjournment.

62. Requests for Adjournments if All Parties Consent If all of the parties agree, they may make a
written request to adjourn a hearing event. The request must include the reasons, a suggested new date,
and the signed consents of all parties. However, the Board may require that the parties attend in person

or convene an electronic hearing to request an adjournment, even if all parties consent.

63. Requests for Adjournment Without Consent If a party objects to an adjournment request, the
party requesting the adjournment must bring a motion at least 10 days before the date set for the hearing
event. If the reason for an adjournment arises less than 10 days before the date set for the hearing
event, the party must give notice of the request to the Board and to the other parties and serve their
motion materials as soon as possible. If the Board refuses to consider a late request, any motion for

adjournment must be made in person, at the beginning of the hearing event.

64. Emergencies Only The Board will grant last minute adjournments only for unavoidable
emergencies, such as illnesses, so close to the hearing date that another representative or witness

cannot be obtained. The Board must be informed of these emergencies as soon as possible.

65. Powers of the Board upon Adjournment Request The Board may,
(a) grant the request;
(b) grant the request and fix a new date or, where appropriate, the Board will schedule a
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prehearing conference on the status of the matter;

(c) grant a shorter adjournment than requested;

(d) deny the request, even if all parties have consented;

(e) direct that the hearing proceed as scheduled but with a different witness, or evidence on
another issue;

(f) grant an indefinite adjournment, if the request is made by the applicant or proponent and is
accepted by the Board as reasonable and the Board finds no substantial prejudice to the other
parties or to the Board’s schedule. In this case the applicant or proponent must make a request
that the hearing be rescheduled;

(g) convert the scheduled date to a mediation or prehearing conference; or

(h) make any other appropriate order.

[8] In this case, Rule 63 is explicit, and it is determinate. Therefore, and in
accordance with Rule 63, if consent is not obtained, the Appellants are required to bring
a motion in person at the beginning of the scheduled hearing should they wish to pursue

an adjournment.

[9] Alternatively, the Board advised that should the County be prepared to consent
to same, the Board would be amenable to granting a brief adjournment. However, Mr.
Fairbrother confirmed that the instruction he had been given to that point was that the

County was not prepared to consent to an adjournment.

THE HEARING OF THE APPEAL - REQUEST FOR STATUS

[10] At the commencement of the scheduled hearing, local resident Karen Selick
indicated she “may wish to speak, depending on how the day unfolds”. When asked to
clarify the nature of her interest in this matter, Ms. Selick stated she was a resident of
Prince Edward County and has “concerns about the type of by-laws which get passed

here”. Ms. Selick is a lawyer.

[11] Specifically, Ms. Selick cited concerns about “the procedure by which the Council
purported to pass the by-law in question” and “the notice that apparently was not given

to the people who are affected by the by-law”. She is also questioning “whether this by-
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law could be considered void for vagueness”, because in her view, “no intelligent person

could read this by-law”.

[12] In response to this request, Mr. Fairbrother argued this is not a hearing about the
County’s procedures or mechanisms in passing by-laws, but rather a hearing under the
Heritage Conservation Act (“HCA”) to deal with the merits of a proposed heritage district
plan. He contends that as Ms. Selick is a lawyer she ought to know that if she wants to
raise a concern about a by-law being void for vagueness or some other grounds, this is
not the forum to do that; that is a matter for the courts. Moreover, he takes the position
that as Ms. Selick did not participate in the HCD planning review and the By-law
process, and is not a property owner or tenant within the heritage district, she has no

vested interest by which to seek participant status in this matter.

[13] Inresponse, Ms. Selick explained that she “was only called in at the last moment
because of the Appellants’ desperation to have their matter heard fully without being
represented by counsel”’. She stated she was present at the scheduled hearing
because a request was made to the County to have this hearing adjourned on consent.
The Appellants are unrepresented and again seeking an adjournment and “they have

nobody who is familiar with municipal law to advise them”.

[14] In view of her comments, the Board asked Ms. Selick to clarify her intended role
in these proceedings. Ms. Selick responded that she was not representing the
Appellants as counsel; however, she went on to say “that’s why I'm here at the last
minute; that’s why I’'m uninformed about the Planning Act, Municipal Board, its rules and

procedures. It's not an area that | practise law in”.

[15] Mr. Fairbrother countered that either Ms. Selick is representing the Appellants
and they now have legal representation, or she is not. In his view, this gives the
appearance of a “back door” attempt by Mr. Adamthwaite at having representation,
while at the same time claiming he doesn’t have representation.
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[16] Mr. Adamthwaite then interjected, asserting that “Ms. Selick does not represent
us... As far as legal representation is concerned, we have not hired Ms Selick as a
lawyer. She does not represent us and | wish to be absolutely clear that we are not

legally represented at this hearing”.

[17] Albeit the Board had already indicated that Ms. Selick would be granted
participant status, subject to certain limitations, she subsequently withdrew her request

to participate in the hearing.

MOTIONS AND RULINGS

[18] The following section summarizes the Board’s oral rulings and reasoning with
respect to successive preliminary motions/requests brought by the Appellants at the

outset of the hearing.

[19] On a point of proceedings, the Appellants arranged for a qualified verbatim
reporter to be present at the June 17, 2014 hearing. The Board has been provided with
a certified copy of the transcript prepared by Certified Court Recorder and Authorized

Court Transcriptionist, Lina Beard.

MOTION TO AMEND THE NOTICE OF APPEAL

[20] The Appellants first brought a motion to amend the original Notice of Appeal

(“appeal notice”).

[21] For reference purposes, the statutory right and obligation for the filing of an

appeal is set out in s. 41 (4) of the Ontario Heritage Act (‘OHA”), as follows:

Any person who objects to the by-law may appeal to the Board by giving the clerk of the
municipality, within 30 days after the date of the publication under (3) (b), a notice of appeal
setting out the objection to the by-law and the reasons in support of the objections
[emphasis added by Board].
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[22] By way of background, the original appeal notice document was prepared by the
Appellants and filed with the municipality at 4:30 p.m. on the last day for the filing of an
appeal (September 13, 2013). The reasons for appeal as they appear in the notice are

as follows:

1. The procedure employed by PEC [Prince Edward County] to “pass” By-law
3286-2013 was fundamentally flawed.

2. There was grossly insufficient public awareness of the HCD Plan.

3. The HCD Plan fails to comply with the intent of Part V of the Ontario Heritage
Act (“OHA”).

[23] For the most part, the manner in which the Appellants were proposing to amend
the appeal notice was gratuitous. In effect, much of what was being proposed amounts
to little more than a repositioning and/or enhancements of the original text. Essentially,
much of amending text being proposed more appropriately reflects supporting argument
and is unnecessary as the Appellants will have a fulsome opportunity to put these

arguments forward in the course of their case presentation.

[24] Of a more substantive nature, the Appellants propose to add as follows to the list

of reasons for appeal:

1. “The by-law should be declared void for vagueness, since it is impossible for
a reasonably intelligent person to determine its meaning and to govern his
actions accordingly”.

2. “The by-law constitutes a “taking” of property without compensation, and is
therefore contrary to the unwritten constitutional rights of Canadians (i.e. the
traditional rights), as enunciated in cases and textbooks dating back more
than a century. Indeed, the enabling legislation (sections 41, 45 and 36 of the
OHA) is contrary to the unwritten constitutional rights of Canadians to
freedom from uncompensated expropriations, and therefore should be

declared null and void”.
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[25] Regarding the first amendment — putting aside the issue of jurisdiction there
currently is not a by-law in force and effect which could be declared void. By virtue of
the current appeal, the By-law approved by Council, and that which is the subject of this
appeal, will not come into force and effect, except by order of the Board — that is the
very purpose of this hearing. It then stands that the fate of the By-law will be decided by
the Board based on the evidence proffered at this hearing. In this regard, it is to be
expected that the aptness of the By-law will be fully tested in the course of these

proceedings.

[26] The second amendment involves a question of law which is outside the realm of
the Board’s authority. As Mr. Adamthwaite correctly stated, s. 35 of the Ontario

Municipal Board Act (“OMB Act”) provides that, “The Board, as to all matters within its

jurisdiction under this Act, has authority to hear and determine all questions of law or of

fact” [emphasis added by Board].

[27] Principally, the By-law does nothing other than that which is permitted by the
enabling statute, the OHA. The question then becomes one of the constitutionality of
the statute. In this regard, the courts have repeatedly held that administrative tribunals
do not have the authority to grant a general declaration of constitutional invalidity. To
be specific, the Board does not have the authority to determine whether the enabling
statute, (the OHA) or certain provisions thereof, “is contrary to the unwritten
constitutional rights of Canadians”. Moreover, in bringing a constitutional challenge of a
Provincial statute the Appellants are required to serve notice of same on the Attorney
General for the Province of Ontario. They have not done so.

[28] Accordingly, save and except as it relates to a modification to correct a

mathematical error, the Appellants request to amend the Notice of Appeal is denied.

REQUEST FOR RECUSAL AND ADJOURNMENT

[29] The Appellants next sought as follows:
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firstly, is to request that Ms. Mary-Anne Sills disqualify herself given that in our
opinion she has pre-judged some of the issues in this case which casts
reasonable doubt on the fairness of the hearing; and secondly, to request an

adjournment of this hearing to a date that our lawyer can be present.

[30] The Appellants contend that certain “statements” made by this Member during
the course of the June 13, 2014 TCC proceeding are justifiable cause for recusal.
Moreover, Mr. Adamthwaite asserts that the Appellants are “perturbed by, and
respectfully reject, Madam Chair’s pre-judgement during the telephone teleconference

hearing”.

[31] The Board was directed to Appendix 1 (Exhibit 2), a document prepared by Mr.
Adamthwaite, and one which he purports to be a “transcript” of the TCC. Within this
document Mr. Adamthwaite has highlighted two statements attributed to the Member, as

follows:

“Okay. In looking at the document | see three reasons for appeal that are set out

that are quite frankly, technical...”

“‘Well, to be honest with you, in having looked at your reasons for appeal...
they’re all very factual [matters]. It's not about legal argument. It's about
whether or not you can prove those things that you'’re saying in terms of

appropriate vote of Council and those types of things”.

[32] Mr. Adamthwaite asserts that before he had an opportunity to say anything on
the subject of the adjournment during the TCC, “you [the Member] said that you had
decided on your direction that you were not going to grant a continuum”. Unfortunately,
“you [the Member] gave us the very distinct impression that you had prejudged a certain
number of matters that are deeply intrinsic to our — not just the hearing on the merits of
the by-law — but on the very foundation of what we’re trying to do, which is in fact that

we need legal representation”.
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[33] The Appellants further contend the Board “had already decided, before we
started the telephone conversation, that our case was purely factual, did not contain
questions of law, and therefore you [the Appellants] could proceed without a lawyer

present”.

[34] Inreply, Mr. Fairbrother first affirmed that neither he nor the County had any
knowledge that the TCC was being recorded. In this respect, he countered that putting
aside the legality of doing so he would have, at the least, expected Mr. Adamthwaite to
inform the participating parties that the call was being recorded. In his view, failing to
have done so shows a complete absence of respect for the Board, the County and
himself, and he is “offended by that lack of courtesy”.

[35] Regarding the request for recusal, Mr. Fairbrother takes the position that there is
nothing in Mr. Adamthwaite’s submissions that would justify the Member recusing
herself in this case. He contends that the Member, having indicated she looked at the
reasons for appeal and offering a characterization of those reasons, does not amount to
having prejudged the merits of the appeal. Rather, the Member is entitled to form and
indicate her preliminary observations and give direction accordingly; in fact said Mr.

Fairbrother, “this is something that is done by the Board all the time”.

[36] Mr. Fairbrother further pointed out that there are no allegations of bias, and in his
view, the allegation of prejudgment is weak and in fact, non-existent; he sees no need
for the Member to recuse herself. In his view, this would appear to be just another
guise to try to get this matter adjourned, because if the Member were to recuse herself
the hearing would not proceed as scheduled. Mr. Fairbrother asserts that if Mr.
Adamthwaite wishes to petition the Board in this way he has a duty to come with “clean
hands”. Considering the circumstances, it is his contention that Mr. Adamthwaite “has

been anything but forthright”.

[37] Notwithstanding any legal entitlement an individual may otherwise have to do so,

the Board wants it known it does not appreciate that the Appellants surreptitiously
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recorded the TCC proceeding. In my view, they have demonstrated a disregard for Mr.

Fairbrother and the Member, the Rules and instructions of the Board, and the principles

of natural justice and procedural fairness. At minimum, the Appellants ought to have

known they should have had the courtesy of disclosing the TCC proceeding was being

recorded, and been forthright about their reason(s) for doing so.

[38]

[39]

Notably, the notice of AFH by Teleconference sets out the following:

Only the persons listed above and/or their representatives/clients are permitted to participate in
the call. If there are any additional individuals, not noted above, who should be connected to this
call, please inform the Board as soon as possible so that proper notification can be given.
[emphasis added by Board].

The Board Rules pertaining to recording a proceeding are further instructive.

Rule 91 — Media Coverage — Photographic, Audio or Video Recording

No person shall take or attempt to take a photograph, motion picture, video recording, or
otherwise recording capable of producing visual or aural representations by electronic means, or
otherwise, at any proceedings of the Board otherwise open to the public, unless the presiding
Board Member authorizes the recording and the following conditions have to be satisfied by the
person making the request:

(a) authorization for the request was submitted to the presiding Board Member or the Chair;

(b) the Board Member determines that the proceedings will not be disrupted or delayed if
approval is given;

(c) the Board Member determines that the approval will not result in any prejudice to any party to
the proceedings;

(d) the equipment must be of a type approved by the Board and be placed in locations approved
by the presiding Board Member; and

(e) photographing and/or visual recording may take place only within the times designated by the
Board Member prior to the commencement of the Board’s proceedings and no approval of the
Board shall apply to any time during which the proceedings actually occur or in which the
proceedings are in session.

Rule 92 — Submissions to a Request The Board shall afford the parties to the proceeding an
opportunity to make submissions to the Board of any of the items set out in Rule 91 and respond
to those submissions. The Board may impose conditions to any approval necessary to ensure
the items in Rule 91 are satisfactorily addressed.

Rule 93 — Withdrawal of Approval The Board may withdraw permission to record temporarily
or permanently if the conditions are not met, if any of the factors in Rule 91 become relevant, or if
the Board in the circumstances cannot conduct a full and fair hearing.

Rule 94 — Verbatim Reporters Any party may arrange for the attendance of a qualified
verbatim reporter, at his or her own expense, for the purpose of recording all testimony and
submissions during a hearing event. Before a qualified verbatim reporter is permitted to record
only part of a proceeding, the party retaining the qualified verbatim recorder must obtain the
consent of the Board. In considering whether to provide its consent, the Board will consider,
among other matters, whether to permit a record of only part of the proceedings would result in
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prejudice to a party [emphasis added by Board].

Rule 95 - Transcripts |If a party orders a transcript or partial transcript of the hearing event, the
party must notify the Board, and the other parties to the proceeding that it has done so, and the
Board shall receive a copy free of charge, if the Board requests a copy. The party must furnish
the copy of the transcript to the Board within three days of the date of the party’s receipt of the
transcript. The Board may at its own expense and on notice to the parties, order a transcript or
partial transcript from the qualified verbatim reporter without furnishing a copy of the transcript to
the parties; however, in any such case the Board will advise the parties that it has ordered the
transcript and where the Board orders a partial transcript, the Board shall notify the parties as to
the part of the transcript the Board has ordered.

[40] It could be reasonably inferred from the AFH, taken in conjunction with Rules 91
to 95 collectively, that individuals participating in a Board appointed TCC, and not

having been informed otherwise, would not expect the proceeding was being recorded.
In this respect | find Mr. Fairbrother’s indignation to be completely justified, particularly

considering the position which is now being advanced by the Appellants.

[41] In defense of his actions, Mr. Adamthwaite claims to have understood that Rule
94 afforded him the right to record the TCC. Rule 94 patently refers to recording
services provided by a qualified verbatim recorder. Suffice to say, neither Mr.

Adamthwaite nor Ms. Anderson identified that they were a qualified verbatim recorder.

[42] Incidentally, when the Board asked if he had sought legal advice in regard to the
recording of the TCC proceeding, Mr. Adamthwaite confirmed that he had discussed
this with Mr. Pretsell who told him that “the Ontario Bar Association discourages lawyers
from recording telephone conversations, but that individuals have the right to do so”.

He later stated “I am sure that if Mr. Pretsell had been sitting in my office and party to
that telephone conversation, he would probably have stopped me from recording it”.
This clearly indicates to the Board that the Appellants did not act out of naivety, but

rather, were fully aware that their actions in this regard could be called into question.

[43] The Appellants grounds for recusal are that the Member had “prejudged” certain
aspects of their case; primarily, “that our case was purely factual”’, and/or “did not
contain questions of law”. The Appellants further state that “you [the Member] said that

you had decided on your direction that you were not going to grant a continuum”.



13 MM140004

[44] Respecting the latter statement attributed to the Member, at no time during the
TCC proceeding did the Member say that “it was not going to grant an adjournment”.

To the exact opposite, the Board clearly told Mr. Adamthwaite he would be given an
opportunity to put forward arguments in support of his request for an adjournment at the
beginning of the scheduled hearing (June 17, 2014). It is noteworthy that the effect of
the Board’s direction was that the Appellants were being afforded the full benefit of time
in which to prepare and/or secure legal counsel for the scheduled hearing, if for no other
function than to assist them with the motion for adjournment. What’s more, during the
TCC proceeding and again prior to hearing submissions on the adjournment request at
the June 17, 2014 hearing, the Board advised that should there be consent for an

adjournment, the Board would be prepared to allow same.

[45] Inthe same vein, at no time did the Member ever state that the Appellants “case
was purely factual, did not contain questions of law, and therefore you [the Appellants]

could proceed without a lawyer present” [reference: paragraph 33].

[46] Itis a given that the Board has a duty to act with honesty, integrity and
impartiality. In this respect, the Board greatly values the principles of natural justice,
and is ever-mindful of its duty to ensure that proceedings are conducted in a just,
expeditious and cost-efficient manner. Above all else, it is incumbent upon the Board to
endeavour to safeguard the integrity of proceedings, such that it does not allow a

situation in which one party gains advantage while another is caused to suffer prejudice.

[47] Foremost, it is to be understood that any “statements” made by the Member
during the course of the TCC were intended to be regarded as instructive and/or for the
purpose of giving direction. As with any other judicial proceeding, persons appearing
before the Board should be prepared to receive and adhere to the direction of the

presiding Member.

[48] The issue in this case is not one of actual bias. It has not been alleged that the

Member has a pecuniary interest in this matter, a personal interest in the subject matter
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and/or a stake in the outcome of this appeal. That aside, it is incumbent upon the Board
to consider whether the ‘spoken words’ of the Member during the TCC could be seen to
give rise to an apprehension of bias, such that it could reasonably be concluded that

this Member could not or would not decide this matter fairly.

[49] The onus to demonstrate cause and/or grounds for a reasonable apprehension
of bias rests with the party bringing the concern. The grounds for apprehensive of bias
cannot be whimsical or flimsy, they must be substantial. In other words, the likelihood
or probability of bias must be clearly demonstrated. Generally, the applied test is as

follows:

“‘What would an informed person, viewing the matter realistically and practically,

and having thought the matter through, conclude”.

[50] Principally, the statements made by the Member during the TCC proceeding
were solely within the context, and directly related to, the reasons for appeal as set out
in the notice document prepared by the Appellants [reference: paragraph 22].

[51] As s to be expected, the Board has specialized expertise and experience in the
interpretation of the various statutes under which it functions. It is common practise for
the Board, in relying on that specialized knowledge and experience, to give direction
accordingly. More importantly, the statements made by the Member are grounded in
fact, and in my view, in no way can be construed as the Member having expressed a
personal preference/opinion; having prejudged the merits of the appeal; and/or having

otherwise predetermined the outcome of the issues in dispute.

[52] In having considered the submissions of the Mr. Adamthwaite, the Board finds
that the Appellants have not succeeded in demonstrating plausible grounds for an

apprehension of bias such that recusal by this Member is warranted.

[53] Moreover, the Board has not been convinced that a genuine apprehension of
bias is sincerely held by the Appellants. If as the Appellants now claim the statements
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made by the Member during the TCC gave them “the very distinct impression” that the
Member “had prejudged a certain number of matters ... which casts reasonable doubt
on the fairness of the hearing”, they had an obligation to raise this concern during the
TCC. They did not do so. In fact, at one point during the TCC Mr. Adamthwaite stated
“I fully respect your direction ma’am”. Not only was this issue not raised during the
TCC, it was not raised in the current proceedings until after the Board had disposed of
the motion to amend the appeal notice. In this regard, the request for recusal would
appear to be simply “a means to an end”: the adjournment of this hearing. The Board

cannot be expected to condone such manipulations and/or abuses of process.

[54] Moreover, the Appellants contend that statements made by the Member during
the TCC caused them to believe the Board had predetermined that their case did not
involve questions of law. Regardless of what they purport to have believed, the
Appellants did raise issues of law in these proceedings, and they were unimpeded in
doing so. Case in point, two of the amendments being sought to the appeal notice were
effectively questions of law. The Board considered the amendments, rendered its

ruling, and has provided its reasoning.

[55] The motion for recusal was denied.

[56] The Appellants next sought to have the hearing adjourned until such time as their
newly retained lawyer would be available for a hearing on this matter (in approximately

3 months time).

[57] The Appellants assert that they “consider full legal representation to be an
absolute necessity; our issues are complex and involve questions of law that we are
incapable of presenting adequately, if at all... fairness and due process are jeopardized

if we are denied legal representation”.

[58] Mr. Adamthwaite stated that they first obtained legal advice from a senior partner
in a Kingston law firm (Timothy Wilkin — Cunningham Swan) prior to submitting their
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appeal in September 2013. However, as they needed time to raise the funds necessary
for the payment of the legal fees, Mr. Wilkin was not formally retained at that time.

[59] The Appellants next contacted the same law firm on about Monday, June 9,
2014, at which time they were referred to another lawyer, Tony Fleming. Mr.
Adamthwaite reported that during a lengthy telephone conference with Mr. Fleming that
same day, a meeting was arranged for the following Wednesday (June 11, 2014). The
purpose of this meeting was to prepare for the hearing and allow Mr. Fleming to meet

with potential withesses.

[60] However, on Tuesday morning (June 10, 2014), to their “complete and utter
surprise”, they received an email from Mr. Fleming informing them that he would not be
representing them. Upon receipt of this email, they immediately began looking for
another lawyer and via email in the early evening of Thursday, June 12, 2014, lawyer
Michael Pretsell confirmed he had been retained by the Appellants. Mr. Pretsell also
indicated he would be out of the Province from Saturday (June 14, 2014) until June 24"
and not available before that. In the event the current hearing was to be adjourned, he

would be available after mid-September 2014 for a hearing on this matter.

[61] In summation, Mr. Adamthwaite asserts they are “absolutely convinced that we
need proper legal representation in this hearing”; his “incompetence in legal matters,
compared to Mr. Fairbrother’s expertise in legal matters, is going to be grossly unfair

against us”.

[62] Mr. Fairbrother asserts that the Appellants request for an adjournment is in reality
based on a late retainer of legal counsel. In January 2014, the OMB Case Coordinator
canvassed the availability of the parties for a hearing date. The parties both agreed to
the June 17, 2014 date, and the AFH notice was issued by the Board on February 26,
2014. It is Mr. Fairbrother’s position that the situation in which the Appellants find
themselves arises entirely from their failure to take necessary steps as appellants in a

reasonable and timely manner.
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[63] In this regard, he submitted that it is generally accepted by the OMB that an
appellant has an obligation to have their case (including witnesses and legal counsel)
ready to go promptly after an appeal is filed. In this case, although the appeal was filed
in September 2013, neither he nor the County heard anything from any legal counsel on
behalf of the Appellants until Monday, June 9, 2013, some eight months after the appeal

was filed.

[64] Mr. Fairbrother pointed out that in his initial email Mr. Fleming indicated that “he
was in the process of being retained to represent the appellants in the appeal”. Mr.
Fleming invited Mr. Fairbrother to contact him, which was done promptly. During the
ensuing phone conversation, Mr. Fleming reiterated that “he was in the process of being
retained to represent the appellants”. He also indicated he would be reviewing the files
and meeting with the Appellants later that week, after which time he would advise Mr.

Fairbrother of his clients’ position on the issues.

[65] Subsequently, Mr. Fairbrother received information indicating that Mr. Fleming
had declined to represent the Appellants and instead, Michael Pretsell had been
retained. Mr. Pretsell is a lawyer in a firm known as Pretsell, Davies (Belleville-Picton).
Mr. Fairbrother submits that although Mr. Pretsell advised that he would not be available
for a hearing the following week, he did not indicate why he was not available for the
TCC on June 13, 2014, nor have the Appellants explained why one of the other lawyers

in that firm is not here to represent them today.

[66] Mr. Fairbrother contends that if, as the Appellants have asserted several times,
legal representation is absolutely essential to their case, then they had a clear obligation
to ensure that they had legal counsel firmly retained. Late retainer of counsel,
particularly by an appellant, is not a proper basis for an adjournment and does not fit
within the exemption for an unavoidable emergency. It is not force majeure (as Mr.
Adamthwaite contends); it is a very avoidable emergency which was brought about by
the Appellants only. If the Appellants are to come before the Board in this proceeding

and seek an equitable relief adjournment, they have to show that they come with clean
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hands. It is not clean hands to have a retainer in the process of being confirmed less
than ten days before a hearing, and then when it falls through, claim to be prejudiced.

[67] In concluding, Mr. Fairbrother submitted that the County has been working
diligently to prepare to address the issues that have been raised by the Appellants in
this appeal as set out in the Notice of Appeal document drafted by Mr. Adamthwaite
himself. The parties agreed to the hearing date in about late January — early February
[2014], and the County is ready to go and wants to proceed as scheduled. In this
regard, the County respectfully requests that the Board deny the request for

adjournment.

[68] Having considered the circumstances of this case, giving due regard to the
principles of natural justice, the Board finds that the request for an adjournment fails to

meet the established criteria and cannot be allowed.

[69] It has long been held that where consent has not been obtained, the Board will
only grant a last minute adjournment in the case of a serious emergency. In fact, the
hearing notice sets out that “hearing dates are firm — adjournments will not be granted
except in the most serious circumstances and only in accordance with the Board’s

Rules on Adjournment”.

[70] The Appellants are claiming force majeure. The Board does not agree that what
has occurred in this case can be characterized as an unavoidable emergency. While
the Board can appreciate that the Appellants chose not to formally retain legal counsel
at the time of the initial consultation with Mr. Wilkin (September 2013), | do not find it
reasonable that they waited until just about 10 days prior to the scheduled hearing to
secure and/or firm-up legal counsel, particularly when, as they insist, “they consider full

legal representation to be an absolute necessity”.

[71] The appeal documents were authored and prepared by Mr. Adamthwaite and
submitted to the County at 4:30 p.m. on the last day for the filing of appeals. With

respect to the issue raised by Mr. Adamthwaite during these proceedings regarding the
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late forwarding of the appeal documents to the OMB by the municipality (and as
acknowledged by Mr. Fairbrother), the Board finds this bears no relevancy to the matter
at hand. Notably, this was not raised as an issue with the County or the Board prior to
this hearing. In fact, the delay effectively provided the Appellants with additional time in
which to meet their fund raising objective and to ensure they had legal counsel firmly in

place.

[72] The undisputed facts in this case are that the hearing date (June 17, 2014) was
agreed to by the parties in about late January — early February (2014) and the AFH
notice was issued in late February (2014). Albeit the Board expects all parties to an
appeal to familiarize themselves with its Rules and practises/processes in advance of
any hearing event, a copy of Rules 61 to 65 was provided to the Appellants with the
original AFH (February 2014) and again with the AFH by TCC (June 2014).

[73] The current situation is that the County has prepared fully for the scheduled
hearing; its expert and lay witnesses are in attendance and they are ready to proceed.

The County is not prepared to consent to an adjournment.

[74] The Appellants on the other hand, while adamant that having legal
representation at the hearing is imperative, did not attempt to formally retain a lawyer
until just 10 days prior to this hearing. Furthermore, their recently retained lawyer (Mr.
Pretsell) has advised he would not be available for a hearing on this matter until after

mid-September, some three months from now.

[75] Principally, the Board finds that if as the Appellants claim they are in fact
disadvantaged by not having legal counsel for this hearing, it is as a result of their own
failure to act in a timely and reasonable manner. They cannot claim, as was stated by
Mr. Adamthwaite, that they are being denied legal representation. The fact that Mr.
Fleming declined to represent them is irrelevant. Notably, an adjournment such as is
being requested by the Appellants would result in a lengthy delay in the proceedings,

and inevitably result in the County incurring additional costs and the scheduled lay
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witnesses being inconvenienced. Given the circumstances, the Board finds this to be
unacceptable. In this respect, it is to be noted that not only is the scheduling availability
of Mr. Pretsell a factor, it is also the availability of Mr. Fairbrother and the Board’s
calendar which must be considered. In this case, it is my view that the County, having
prepared fully for the scheduled hearing, is entitled to have this matter dealt with in a

timely and cost-efficient manner.

[76] The motion for adjournment was denied.

BACKGROUND TO THE APPEALED BY-LAW

[77] Contextual evidence was provided by the County’s consultant, Lindsay Reid.

Ms. Reid is an associate at ERA Architects Inc. ("ERA”), a firm which specializes in
heritage conservation and planning as it relates to built and cultural heritage. She is a
registered architect with the Ontario Association of Architects, a professional member of
the Canadian Association of Heritage Professionals, and a LEED (Leadership in Energy
and Environmental Design) accredited professional. Ms. Reid has collaborated on
several heritage conservation district studies and plans and was formerly employed as a

heritage planner for the City of Toronto.

[78] Ms. Reid submitted that during the last decade the County has undertaken
several initiatives aimed at downtown revitalization, including improving the public and
private realm on Main Street. The Heritage Conservation Strategy (“Strategy”) initiative
was endorsed by County Council in February 2011; in part, in response to some
unsympathetic demolitions of Main Street buildings, one of which, the Methodist
Episcopal Church, Heritage Canada considers to be “one of the worst losses in
Canada”. The intent and purpose of the Strategy is to protect the County’s cultural
heritage resources. The Strategy identified HCD’s as a heritage planning tool to identify
and protect cultural heritage resources, support urban design objectives and provide

economic benefit.
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[79] The initiation of a HCD Study and Plan is identified as a strategic direction in the
Invest in the economic benefits of Heritage Conservation section of the Strategy, and
the undertaking of a HCD is consistent with goals and objectives of County’s Official
Plan (“OP”). Later that same year (2011), Council approved the funding of a HCD

study for Picton.

[80] ERA was retained in November 2011 to undertake the HCD Study to assess the
potential for the Picton study area to be designated as an HCD under Part V of the
OHA, and subsequently, to develop the HCD Plan, in September 2012. The intent of
the HCD Plan was to “provide an efficient and straightforward framework for developing
design proposals and decision making, while protecting and enhancing the cultural
heritage value and character of the Picton Main Street Heritage Conservation District”.
In this regard, ERA worked collaboratively with County staff and the community to
develop an HCD Plan with design guidelines that satisfied the requirements of the OHA

as well as community interests.

[81] The first step involved the preparation of the Background and Issues
Identification Report (January 6, 2012). The purpose of this report was to explain the
HCD Study process, describe the Study Area, identify stakeholders, and to provide a
policy review. As a result of this initial review, the original Study Area was enlarged to
include Main Street just west of Walton and Ferguson streets to Lake and Talbot

streets.

[82] The next phase involved research and analysis of the HCD Study Area. This
included archival research, in-field examination, heritage and planning policy review and
community input. This information was then analyzed by ERA and the findings were
presented to County staff and the community for feedback. Mr. Reid submitted that all
available planning tools were considered in deciding how to best protect the cultural
heritage value and heritage attributes found within the Study Area.
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A multi-faceted approach was taken throughout the HCD Study and Plan

processes to inform and solicit community input. The community consultation

undertaken exceeded the requirements set out in the s. 41.1(6) of the OHA. The

following is an outline of the public consultation process as it relates to the HCD Study:

[84]

January 2012: community briefing and survey issued by municipal staff to property owners
January 16, February 21 and April 5, 2012: meetings with the Community Advisory Panel,
which consisted of a group of stakeholders including the 2 local councillors, 2 property owners, a
local heritage advisor, a representative from the Prince Edward Heritage Advisory Committee
(PEHAC), a representative from the Picton Business Improvement Association (BIA), and County
planning staff

December 2011 — January 2012: building research carried out by ERA and community
volunteers

January 2012 — April 2012: individual interviews with stakeholders identified by municipal staff —
Paul Adamthwaite and Betty Ann Anderson (January 24), Chris and Nora Rodgers (February 8),
Alexandra and Michael Bake (February 9), Councillors Brian Marisett and Bev Campbell (March
24) and Steve Staniek (April 21)

February 13 and April 12, 2012: community/public meetings

March 8 and April 26, 2012: presentations at PEHAC meetings

Further public consultation was undertaken in the course of the development of

the HCD Plan, as follows:

[83]

January to March 2013: online survey accessible on the County website

December 12, 2012, February 7 and May 9, 2013: meetings of the Community Advisory Panel
February 7, 2013: interview with Paul Adamthwaite

December 12, 2012, January 31 and May 23, 2013: community meetings

June 27, 2013: presentation of the District Plan to the PEHAC

July 11, 2013: presentation of the District Plan to County Council Committee of the Whole (Both
PEHAC and the BIA made deputations in support of the HCD designation)

July 23, 2013: presentation of the District Plan to County Council

As well, the County maintained a dedicated webpage throughout the HCD Study

and Plan process. Among other things, this website contained the draft and final

reports. Three public meetings were held and email or letter notifications of all
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community meetings were sent to property owners/tenants within the proposed HCD.
Notice of all meetings was posted on the website and in the local paper. The HCD Plan
was posted on the website and a hard copy was made available for viewing at the

municipal office.

CASE PRESENTATION OF THE APPELLANTS

[86] The first issue raised by the Appellants was that the procedure employed by
County Council to pass the By-law was fundamentally flawed. In this regard, the
Appellants are claiming that as a result of certain “irregularities” in the vote by Council,

the By-law should be declared null and void.

[87] In effect, this issue involves the process by which the matter of the By-law was

brought forward to Council. The Council had before it the following motion:

That a By-law designating Picton Main Street as a Heritage Conservation District
under Part V of the Ontario Heritage Act and adopting the Picton Main Street
Heritage Conservation District Plan, June 2013, be brought forward to Council for

enactment.

[88] The Appellants submit that the vote (by a show of hands) on this motion resulted
in a tie vote (7 in favour and 7 opposed); therefore the motion was declared LOST by
the Presiding Officer. Shortly thereafter, a Recorded Vote was requested by a
Councillor. The count on the Recorded Vote was 8 in favour, 6 opposed, and the
motion CARRIED.

[89] The Appellants take the position that “the declaration that the motion was LOST
is definitive absent a proper remedy. Any and all subsequent, differing divisions or
votes are null and void”. Mr. Adamthwaite claims that he has had this confirmed by a
friend of his “who was at the House of Commons for 20 years” and whom is considered
to be an expert on procedural matters and a brilliant historian — the “father of municipal
law throughout Ontario”.
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[90] For greater clarity, Mr. Fairbrother pointed out that the purpose and effect of the
motion in question was simply to put the matter of the HCD Plan and implementing By-
law before Council for discussion/debate and/or disposal. The vote on a subsequent
motion to adopt the By-law is not in dispute. To further assist the Board, Mr. Fairbrother
provided a copy of the provisions of the County Procedural By-law (Exhibit 6) and the

Municipal Act, 2001 (Exhibit 7) as they relate to a vote of Council, as follows:

Procedural By-law:

s. 10.4 (4) After a motion is put to a vote by the Presiding Officer, no Member shall speak to the
question nor shall any other motion be made until after the vote is taken and the result has been
declared.

s.10.4 (6) The manner of determining the decision of Council on a motion shall be by show of
hands, and the Presiding Officer shall determine the adequacy of the show of hands, and upon
being satisfied with the adequacy of the show of hands, the Presiding Officer shall declare the

results of the vote by stating that the motion is carried or that the motion is lost, as appropriate.

s. 10.4 (9) During a meeting of Council, if any Member disagrees with the declaration of the
presiding Officer that a motion has been carried or lost, the Member, immediately after the
declaration by the Presiding Officer, may appeal the declaration and request that a Recorded
Vote be taken, whereupon the Clerk shall poll the Council.

s. 10.4 (10) (c) A Member may request a Recorded Vote immediately prior to or subsequent to
the taking of a vote on a motion.

Municipal Act, 2001:

s. 245 Any question on which there is a tie vote shall be deemed to be lost, except where
otherwise provided by any Act.

s. 246 (1) If a member present at a meeting at the time of a vote requests immediately before or
after the taking of the vote that the vote be recorded, each member present, except a member
who is disqualified from voting by any Act, shall announce his or her vote openly and the clerk
shall record each vote [emphasis added by Board].
[91] As the Member explained at the hearing, it is not the role of the Board to
scrutinize the administrative processes, practises and/or functioning of a municipal
Council. Those concerns belong elsewhere. That being said, and the matter of
jurisdiction aside, on the face of the extracted text cited above, both s. 246(1) of the
Municipal Act, 2001, and the pertinent provisions of County Council’s Procedural By-law
have been complied with in these circumstances. In any event, this matter has come
before the Board on appeal brought by the Appellants, and as such, it is now the Board

who shall decide the fate of the By-law.
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[92] The second issue raised by the Appellants pertains to the provision of notice
and/or “public awareness”. The Appellants take the position that what the “municipality
determined is appropriate” public notification fell far short (as demonstrated, inter alia,
by attendance at three public meetings) of being adequate in terms of advising property
and business owners having a primary interest in the plan, and did virtually nothing to
advise owners of “adjoining properties”. The Appellants contend there was grossly
insufficient public awareness of the HCD Plan, and on this basis they are requesting

that the By-law be repealed.

[93] Again as the Board explained, the test is not the degree of “public awareness”, or
that which the Appellants consider to be “adequate” or “sufficient” in terms of public
notice. Regardless, it is worth noting that the degree of public awareness cannot be
gauged simply by the number of individuals who choose to engage in the public
consultation process. Case in point, the evidence was that an open public consultation
process was undertaken throughout the study period (December 2011 — May 2012).
Among other things, a survey and community briefing on the HCD study was mailed to
all property owners and renters in the study area in January 2012. The evidence was
that County staff received only nineteen responses to this survey, most of which were

favourable.

[94] Rather, that which is to be determined by the Board is whether the minimum
statutory requirements established by the OHA have been met. In this case, the

requirements are as follows:

Consultation

s.41.1 (6) Before a by-law adopting a heritage conservation district plan is made by the council
of a municipality under subsection 41 (1) or under subsection (2), the council shall ensure that,
(a) information relating to the proposed heritage conservation district plan, including a copy of the
plan, is made available to the public;

(b) at least one public meeting is held with respect to the proposed heritage conservation district
plan; and

(c) if the council of the municipality has established a municipal heritage committee under section
28, the committee is consulted with respect to the proposed heritage conservation district plan.
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Notice of Public Meeting

s.41.1 (7) The clerk of a municipality shall give notice of a public meeting to discuss a proposed

heritage conservation district plan in such a manner as the council of the municipality determines

E:ﬁpropriate and to such persons and bodies the council believes may have an interest in the
[95] The undisputed evidence before the Board was that the Prince Edward Heritage
Advisory Committee (“PEHAC”) was actively engaged in the HCD Study and the
development of the HCD Plan. A copy of the HCD Plan was posted on the County’s
dedicated website and was made available for viewing at the municipal offices. The
notice of the statutory public meeting was posted on the County website, and published
in the Picton Gazette on May 2, 2013 (Exhibit 8); the required statutory meeting was
held on May 23, 2013. Moreover, in considering the chronology as outlined in
paragraphs 73 and 74 of this decision, it is evident that not only were the statutory
requirements regarding public consultation and notice met, but there was a significant
effort made by both the County and its consultants to promote community awareness,
and to encourage public engagement in the HCD Study and the development of the
HCD Plan. In the case of Mr. Adamthwaite specifically, he confirmed he was
interviewed twice by the consultants, he attended all three public meetings and made a

presentation at the statutory public meeting.

[96] Based on the undisputed evidence set out in the foregoing, the Board finds that
the statutory requirements respecting public consultation and notice were not only met,

they were exceeded.

[97] The remaining issue in dispute, and that for which the Board reserved its
decision, involves the scope of the proposed HCD and certain aspects of the HCD Plan.
Essentially, the Appellants take the position that the HCD Plan is not in compliance with
Part V of the OHA.

[98] Betty Ann Anderson testified on behalf of the Appellants. It is her view that “the
arbitrary limits of the district do not respect local heritage, despite vague references to
future expansion of the district”.
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[99] Ms. Anderson began by pointing out the area which she considered to be the
true heritage area of Picton/Hallowell Township; that being, the area “where most of the

heritage designated buildings are” located.

[100] Ms. Anderson submitted that there are currently 113 HCD’s in Ontario. Of these,
her research and analysis examined a sampling of twelve of the 39 commercial/mixed
and commercial/residential districts, which in her view are representative of a
homogeneous period in history (late 19" century, early 20" century) and building style.
She contends the same is not true of the Picton Main Street District Plan, particularly
with respect to the west end, where there is not a concentration of buildings linked by
aesthetics or of historical use. In fact, the non-contributing buildings (which include gas
stations, McDonalds, Kentucky Fried Chicken and strips malls) account for more than
half of the frontage from one end of the proposed heritage district to the other; “contrary

to the concept of creating a heritage district”.

[101] Ms. Anderson also pointed out errors on the Building Chronology mapping
(Exhibit 4 — Tab 7 — page 150) with respect to the construction dates for certain
buildings and structures. She contends these errors generally denote the buildings as
being constructed earlier than they actually were, and makes it “look like it all fits
together, which in reality it doesn’t”.

[102] The Appellants contend that some of the objectives of the HCD Plan, as well as
the By-law, are vague. Essentially, it is their contention that the By-law fails to set out
exactly that which is required of a property owner who wishes to obtain a building permit
and/or make changes to their building. In Ms. Anderson words, “I think that people do

not like to feel they own a building and they have to go through a lot of process to paint”.

[103] The most critical concern, and that which Ms. Anderson conceded is the primary
reason that property owners are opposed to the By-law, is directly related to the
authority granted to the municipality pursuant to s. 36. (2) of the OHA, as follows:

36. (2) Subject to the Expropriations Act, the council of every municipality may pass by-laws
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providing for the expropriation of any property designated under this Part and required for the
purposes of this Part and may sell, lease or otherwise dispose of the property, when no longer so
required, upon such terms and conditions as the council considers necessary for the purposes of
this Part”.
[104] Ms. Anderson claims that this information was not provided prior to the By-law
being passed, nor were affected property owners made aware that the By-law would be
registered against their properties. She contends that no one knew that their property

could be expropriated and she feels this is “a very big concern”.

[105] In the course of cross-examination by Mr. Fairbrother, Ms. Anderson conceded
that despite her assertions regarding ‘the concerns of Main Street properties owners’,
she has not been authorized by any other landowner to speak on their behalf. She also
responded in the affirmative when asked by Mr. Fairbrother if their property had been
identified as “contributing”, and whether she wanted their property to be taken out of the
HCD if the HCD Plan is approved. However, when asked if she thought their property
should be included in the HCD based on it having been identified as contributing, she
stated she had no opinion on that. She further conceded that she could not cite a single
instance where a municipality has exercised the authority provided for by s. 36 (2) of the
OHA.

CASE PRESENTATION OF THE COUNTY

[106] Leigh Moore is the Vice-Chair of the “PEHAC”. He confirmed that the PEHAC
had been involved throughout the HCD study process and had a representative on the

community advisory panel. He was in attendance at three of the community meetings.

[107] Mr. Moore contended there was ample opportunity for input from affected
property owners and active community engagement throughout the process. As well,
there were articles in the local newspaper about the various stages of the development
of the HCD Plan.
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[108] Speaking on behalf of the PEHAC, he expressed the opinion that the HCD Plan
is a progressive, comprehensive document which will provide economic benefits in the
future. In a letter dated June 27, 2013, the PEHAC congratulated ERA for having
“‘developed a very comprehensive, innovative and progressive plan which has the
potential to greatly enhance the economic viability of the downtown core for years to
come by building on the unique strengths of Picton, attracting financial investment,
increasing tourism, and preserving the cultural heritage attributes which make Picton

unique and special”. The PEHAC is requesting that the HCD as proposed be approved.

[109] Lyndsay Richmond (manager) spoke on behalf of the Business Improvement
Area (“BIA”). Ms. Richmond told that the Board that the BIA wants to see the heritage
component and the overall design aspects of Picton made complementary to what
already exists. The BIA Board of Directors and staff have been involved in the planning
process and have remained supportive of the HCD Plan from the beginning. She told
the Board that while they understand that not all of its members are in favour of the
HCD, the BIA continues to support initiatives aimed at improving Main Street Picton,

and they believe this HCD Plan is another step in the right direction.

EXPERT EVIDENCE OF MS. REID

[110] Ms. Reid confirmed that through the HCD Study, the defined area was found to
have cultural heritage value and specific areas merited protection under Part V of the
OHA, in accordance with the County Official Plan (“OP”) and the Provincial Policy
Statement (“PPS”). In her professional opinion, the scope of the HCD Study and Plan
complies with the OHA.

[111] In response to Ms. Anderson’s contention that an HCD is to be defined as an
area encompassing a concentration of individually designated buildings, and given the
predominance and nature of the commercial buildings along Main Street, the HCD Plan
does not meet the guidelines of a HCD, Ms. Reid said it is her experience that all HCDs

generally have both contributing and non-contributing buildings. In this case, as Ms.
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Anderson has correctly identified, there are a number of non-contributing buildings
which line the north side of the street in the west end. There also is no argument that
these have had a negative impact on the heritage integrity of Main Street. In fact, it was
due in large part to a controversial demolition of a church that the community was
looking to have tools developed to protect that which was of heritage value in the west
end; in particular, contributing buildings which have not been designated under Part 4 of
the OHA. As well, there was a community interest in developing guidelines to enhance
and support the existing heritage fabric buildings with new infill and urban design

improvements.

[112] The Ontario Heritage Toolkit sets out that which an HCD may include, as follows:

e A concentration of heritage buildings, sites, structures; designed landscapes,
natural landscapes that are linked by aesthetic, historical and socio-cultural
context or use.

e A framework of structural elements including natural features such as
topography, land form, landscapes, water course and built form such as
pathways and street patterns, landmarks, node or intersections, approaches
and edges.

e A sense of visual coherence through the use of such elements as building
scale, mass, height, material, proportion, colour, etc. that convey a distinct
sense of time and space.

e A distinctiveness which enable districts to be recognized and distinguishable

from their surrounding or from neighbouring areas.

[113] Ms. Reid submitted that in the course of their public consultation, the consultants
learned that the community understood “Main Street” as being from the head of the
Picton harbour to Lake and Talbot Streets, at the west. Within this area, there was
considered to be three distinct character areas: the original industrial area at the
harbour, the historical commercial core, and the residential form buildings which now
form an extension of the commercial Main Street (west end). It is her opinion that
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including the west end in the HCD is very appropriate because one of the primary
objectives brought forward by the community was the revitalization of Main Street as a

whole.

[114] The HCD Study research confirms that Picton’s Main Street has served as the
economic and social centre of the County for over two hundred years. Main Street
began as an aboriginal portage route and became part of the Danforth Road between
York and Kingston at the turn of the 19™ century. Since the time the area was settled
(more than 200 years ago) and the Town was incorporated in 1837, Picton has served
as the cultural, business and institutional centre of the County. The heritage value of
Main Street lies in the historical significance of its roadway, buildings, public spaces and

its function as the Town’s principal commercial street.

[115] The Picton Main Street HCD Plan was intended to provide an effective and
straightforward framework for developing design proposals and facilitate decision
making, while at the same time protect and enhance the cultural heritage value and
character of the defined area. The Statement of Objectives, developed with the

community in the early stages of the HCD Plan process, includes the following:

e To preserve and enhance Main Street’s role as a historic, cultural and
commercial centre in Picton and in Prince Edward County;

e To retain, conserve and enhance buildings and structures which contribute to
the cultural heritage value and appearance of the District;

e To encourage new construction and development that contributes to and is
compatible with the cultural heritage value and appearance of the District;

e To maintain and enhance the commercial core of Picton by promoting the
distinctive cultural heritage value of the District as a basis for economic
development, while providing for development and supporting uses that meet
contemporary need;

e To maintain a small town atmosphere, foster recognition and preserve the

human scale of the public realm; and,



32 MM140004

e To establish a common language of streetscape elements that complement
the cultural heritage value and heritage attributes of the District and create a

greater sense of continuity where contrasting land uses and built forms exist.

[116] In Ms. Reid’s opinion, the HCD Plan was written to best reflect both the unity and
diversity of this dynamic area, and complies with the OHA (s. 41.1 (5)). The Picton
HCD Study and Plan are based on a sound understanding of the study area and its
characteristics, and reflect the community’s goals to protect what is historically
important, while allowing for growth and change. The scope of the analysis was
informed by community consultation as well as respected heritage planning resources,
including among others, the Ontario Heritage Tool Kit, Heritage Conservation Districts:
A Guide to District Designation Under the Ontario Heritage Act, Parks Canada
Standards and Guidelines for the Conservation of Historic Places in Canada, and
Ontario Regulation 9/06 — Criteria for Developing Cultural Heritage Value or Interest.
Ms. Reid submits that as a result of this rigorous examination, a clear understanding of
the study area and its character areas (and their associated boundaries) was
established.

[117] The research undertaken by ERA confirms that the area comprising the
proposed HCD is reflective of the role of Main Street for more than 200 years. The
delineation of this boundary was informed by the area’s cultural heritage values as a
commercial centre and its heritage attributes including, but not limited to: the setting of
Picton in the topography, settlement patterns and lot divisions, the architecture, the
physical and visual connections to the surrounding neighbourhoods, and the continuity

of the distinct streetscapes.

[118] The Picton HCD Study and Plan followed a multi-faceted and comprehensive
public consultation process that informed and shaped the final designation By-law. The
HCD Plan provides for the protection of a unique town main street in Ontario. While the
buildings and the streetscapes have some variety, Picton’s Main Street as a whole

authentically reflects its original settlement and development over time. The HCD Plan
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guidelines provide for the protection of the cultural heritage value and heritage attributes
of the area while allowing for compatible growth and changes as Main Street continues

to evolve.

[119] Inregard to Ms. Anderson’s contention that the study materials (Property Data
Sheets) contained inaccuracies with respect to the construction dates for certain
buildings, Ms. Reid explained that due to the lack of public building construction records
and despite their best efforts, in some cases they had to simply rely on their “best
guess”. In this respect, Ms. Reid provided a detailed outline of the extensive research
conducted by the consultants and a group of local volunteers in attempting to ascertain,
not only the construction dates of buildings, but in uncovering all available information
related to style, associations with people of local historical importance and to identify
special pieces of architectural. That being said, Ms. Reid stated that the construction
date of a building is just one test of the district. In any event, the inaccuracies cited by
Ms. Anderson do not in any way alter her expert opinion that the boundaries of the HCD

as proposed are appropriate and the relevant criteria is satisfied.

[120] In conclusion, it is Ms. Reid’s professional opinion that what is before the Board
is an exceptional example of a HCD, and of how something can be protected over time
while at the same time allow for change and growth. She recommended approval of the

Picton HCD, and consequently, the implementing by-law.

DISPOSITION AND ANALYSIS

[121] After a meticulous review of the documentary evidence (particularly the HCD
Study and Plan), and in consideration of the viva voce evidence of the witnesses and
the submissions of Messrs. Fairbrother and Adamthwaite, the Board finds that
intervention in the decision of County Council respecting the HCD is not warranted. The
HCD Plan as proposed meets the criteria established by the OHA, is in conformity with

the policy direction, goals and objectives of the OP, is consistent with the policies of the
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PPS, and is in the greater public interest. It then stands that the implementing By-law,
and that which is the subject of this appeal, is appropriate.

[122] In this case, the Board found the evidence of Ms. Reid to be decidedly cogent,
comprehensive and consistent. And that evidence was unshaken throughout the
course of an arduous cross-examination by Mr. Adamthwaite. In consideration of the
uncontradicted expert opinion of Ms. Reid and the associated documentary evidence
provided at the hearing, the Board is satisfied that the proposed HCD satisfies the
criteria and/or meets the guidelines established by the Ontario Heritage Tool Kit,
Heritage Conservation Districts: A Guide to District Designation Under the Ontario
Heritage Act, and Ontario Regulation 9/06 — Criteria for Developing Cultural Heritage
Value or Interest.

[123] Essentially, this is situation where the Appellants’ opinion about what constitutes
a legitimate HCD differs from that of, among others, ERA, municipal staff and County
Council, the local heritage advisory committee and representatives of the business
improvement area. Ms. Anderson asserted that the HCD Plan falls short of meeting the
eligibility criteria, largely due to the lack of buildings/structures with heritage value (non-
contributing buildings) in the west end. In arriving at this conclusion she relies on her
examination of 12 of the 39 like-category HCD's in the Province. Her testimony was
that among the 12 HCD’s she reviewed, “nowhere could | find gas stations, McDonalds,

Kentucky Fried Chicken or strips malls”. The Board does not accede to this proposition.

[124] Notwithstanding that the Board finds no credible evidence is gleaned from a
sampling of only 12 out of 39 HCD'’s, as Ms. Reid rightfully pointed out, when assessing
heritage value they “don’t just look at buildings, they look at everything” [reference:
paragraph 110]. Furthermore, while Ms. Anderson challenges the correctness of the
boundaries of the proposed HCD, particularly as far as the west end is involved, she
offered no opinion about what the appropriate delineations would be.
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[125] The Board heard that the Picton Main Street HCD Study was undertaken as an
economic and downtown revitalization initiative. There is community support for the
proposed HCD and it has been endorsed by the PEHAC, the BIA and County Council.
On the other hand, while acknowledging that their property (the Victory) is a contributing
building, which appears to the Board to be within an area where there is a concentration
of heritage buildings (reference: Exhibit 4 — Tab 7 — page 150), Ms. Anderson testified
that they wanted their property taken out of the HCD. Ms. Anderson also stated, and the
Board does not doubt, there are other property owners who also do not want to have
their property included in the HCD. However, in my view, the personal interests of a few
cannot be seen to trump the greater public good. That said, in an instance where an
owner objects to their property being included in a HCD, they could have appealed the

By-law on that basis, only.

[126] For instructive purposes, the Board provides brief comment with respect to the
other issues raised by the Appellants. The Board assigns no weight to Ms. Anderson’s
evidence regarding the inaccuracies of building construction dates and/or the Building
Chronology mapping. The Board finds that the errors pointed out by Ms. Anderson are
few in number and minor in magnitude; they were in no way made intentionally, and
they were corrected in the final report. In conclusion, the Board is satisfied that the

integrity of the HCD Plan has not been in any way compromised.

[127] Ms. Anderson also raised concerns about the vagueness of the By-law, and Mr.
Adamthwaite attempted to establish as much through the course of his cross-
examination. Notably, Ms. Reid was consistent in her evidence that the implementing
by-law was deliberately crafted so as not to be overly restrictive, and that when in doubt,
the property owner/tenant could and should consult with municipal officials. The Board

agrees.

[128] In the course of her testimony, Ms. Anderson again raised concerns about the
authority provided in s. 36. (2) of the OHA (expropriation). While the Board

acknowledges this is an issue for the Appellants, it bears repeating, for the reasons set
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out previously in this disposition, this is not a matter which is within the purview of the
Board.

[129] Lastly, the Board would be remiss if it neglected to in some way acknowledge a
point of order raised by Mr. Fairbrother during these proceedings in regard to the
conduct of certain individuals. Suffice to say, the Board also found the conduct of
certain individuals attending these proceedings, both within and outside the hearing

room, to be disconcerting.

[130] While the Board recognizes that there are those who are unfamiliar with Board
practices, the hearing process and the legislated requirements, individuals choosing to
involve themselves in adjudicative tribunal proceedings, either formally or informally,
should be aware that no less a degree of deference than would be demanded by the
courts is expected. Above all else, conduct which is discourteous, discreditable and/or

unethical is unacceptable.

ORDER

[131] The appeal is dismissed.

‘M. A. Sills”

M. A. SILLS
MEMBER
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