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OFFICE OF THE INTEGRITY COMMISSIONER

OPEN SESSION REPORT

TO: Mayor and Members of Prince Edward County Council
FROM: Robert Swayze, Integrity Commissioner

DATE: September 4, 2024

MEETING DATE: September 10, 2024

SUBJECT: Code of Conduct Complaints re: Picton Terminals Litigation

Executive Summary:

| have been the Integrity Commissioner for the County since 2016 and was
reappointed on March 28, 2023. My role is to receive and investigate complaints
from residents, staff and members of Council alleging contravention of the Council
Code of Conduct, policies of the County and the Municipal Conflict of Interest Act.
| have no jurisdiction over staff or residents generally.

There is litigation between the County and Picton Terminals, a company which
wishes to expand its port operation, and the County argues that it should control
such expansion. The issue in Court is whether the expansion is under Federal
jurisdiction and not municipal. The County has only discussed the litigation in
camera and many public statements have been made by members of Council and
residents which may be disclosure of confidential information and contrary to the
Council Code of Conduct. The Integrity Commissioner has been requested to
investigate.

Recommendation:

THAT the Integrity Commissioners report dated September 3, 2024,
regarding a complaint filed pursuant to the Council Code of Conduct be
received;
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Purpose:

The purpose of this report is to:

1. provide Council with the findings of an investigation that was conducted
at the request of 4 members of Council filed with the Integrity
Commissioner, to review various public statements made between June
and August, about the litigation between the County and Picton
Terminals and

2. to rule whether any such statements disclosed confidential information
discussed in camera by Council contrary to the Council Code of Conduct
and

3. to investigate whether there is any evidence which may reveal the
source of disclosure of confidential information, and

4. to recommend sanctions against any offending member of Council or
Committee

Background:

The Picton Terminals expansion is an extremely controversial issue in the County
and public statements by members of Council and others have been excessive. It
is vital that legal counsel be instructed by Council on the negotiations in-camera,
with absolute confidence that the discussion is not available to the other side to
the litigation.

The in-camera meetings of Council discussing the litigation were held on June 11,
June 25, and July 23, 2024.

The June 11th meeting reported out of closed to the public meeting of Council the
following:
15. Reports Arising from Closed Session

Motion 2024-271
Moved by Councillor Nieman
Seconded by Councillor Roberts

THAT in a final good faith effort to seek a negotiated agreement that will bring timely closure
to the Picton Terminals litigation issue and provide tax levy mitigation prior to the 2025
budget planning cycle, Council direct staff to return in closed session as soon as practicable
with draft terms of settlement for Council approval.

Councillor Hirsch requested a recorded vote on Motion 2024-271:

The June 25th meeting reported out the following:
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15.1 Picton Terminals

Motion 2024-304
Moved by Councillor Harrison
Seconded by Councillor Pennell

THAT Council approve the draft terms of settlement, and direct legal counsel to seek similar
approval from Picton Terminals;

THAT a meeting with Council, the Mohawks of the Bay of Quinte Council, and Picton
Terminals be held to discuss the draft terms of settlement, at the earliest opportunity, prior
to bringing a by-law to implement a settlement agreement; and

THAT the executed minutes of settlement be made public with the applicable Council
agenda.

Councillor MacNaughton requested a recorded vote on Motion 2024-304

No business was passed in closed on July 23 and nothing was reported out.

At the outset of my investigation on July 2, 2024, | instructed the CAO to require
the IT Manager to commence a confidential search of all records available to the
IT department against all members of Council applicable internal staff from the
period of June to August, 2024. Over 5,000 records were returned including
emails, Microsoft Teams messages and SharePoint files found to be sent to
external contacts. The search results were zero as to confidential, closed session
information or documents sent to external contacts relating to the Picton Terminals
Litigation.

The fact that litigation was in process was common knowledge and, as of June 11,
2024, it was public that Council had decided to instruct Counsel to negotiate
settlement.

| have reviewed all of the public statements which have been sent to me in various
complaints.

One example is the statement given to the Gazette by Councillor Hirsch:

‘I am solidly in favour of continuing to pursue the court case,” said Councillor
John Hirsch. The costs involved are nothing compared to the damage that
will be caused to the County if Picton Terminals succeeds in getting what it
wants. Picton Terminals has been very explicit about what it plans to do.”

Although Councillor Hirsch should not have given this interview to the Gazette on
Picton Terminals, | have dismissed several complaints that he disclosed
confidential information. The facts he disclosed were public knowledge, He
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expressed his opinion on the resolution passed by Council but did not indicate any
legal advice that the meeting received. He also disagreed with Council but did not
misrepresent the Council decision. In my opinion he is entitled to disagree publicly
and did not contravene the Code, Procedural By-law or the Media Relations Policy.

There were several deputations to Council by residents and representatives of
groups in the County who spoke of discussions by Council in-camera, which made
me certain that they had talked to attendees at one or more of the 3 closed
meetings. However, | have no jurisdiction over residents and cannot recommend
sanctions against them.

On August 8, | contacted every member of Council requesting any information in
their possession which might reveal an offender without receiving any relevant
information. | requested the CAO to make the same enquiries of senior staff and
she also did not receive any useful information.

Analysis/Comment:

I am left with the opinion that a breach of the obligation to keep closed
meeting discussion confidential by one or more attendees has occurred.
The detail of the comments from the residents in deputation to Council and
the reports in the media, are sufficiently close to many things discussed in
the meetings that | believe the Code has been contravened. However, |
have insufficient evidence to identify any attendee.

| have terminated my investigation on the basis that, in my opinion, no
further enquiries will be useful. This report is intended to advise every
member of Council not to discuss publicly any litigation matters, whether
such comments may be confidential information or not. 1 reject all of the
comments | received that the County should not make a “secret deal”.

Attachments:

None

Prepared by:

Robert Swayze
Integrity Commissioner



